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As a criminal defense attorney, the working model of representation is
client-centered® and client-directed.? While the attorney has control over whether
to raise frivolous legal arguments, they cannot fail to argue for what the client
may want them to argue in many, if not most, circumstances.? A criminal defense
attorney’s advocacy (and in many cases all trial attorneys’ advocacy) should
always be judged through that lens.

Below are two general examples of judges and/or prosecutors conflating
what an attorney advocates for versus what, in the attorney or judge’s mind,
would be best for the client:

First, often times, criminal defense attorneys may be told they are “wasting
the Court’s time” when the attorney’s client refuses to take a “favorable” plea
deal, thus making a trial necessary. In essence, the foregoing statement suggests
that either the attorney did not properly counsel the client or that the criminal
defense attorney is somehow responsible for a decision that only the client can
make. Generally, most criminal defense attorneys comply with the
professionalism aspirations regarding fully-informed decision-making by clients
and regarding the expeditious achievement of a client’s objectives.* Neither a
judge nor a prosecutor, however, could ever know or be privy to those
discussions between a criminal defense attorney and their client without the
attorney violating Georgia’s ethics rules or professionalism aspirations regarding
confidentiality.® Therefore, if a judge acts unprofessionally and accuses a criminal
defense attorney of “wasting the Court’s time,”® the criminal defense attorney

who acts with professionalism will most likely remain silent in the face of such



criticism.” More fundamentally, no client is wasting the Court’s time to insist on
exercising their constitutional right to a fair trial.® Notwithstanding the Court’s or
the criminal defense attorney’s cost-benefit analysis of the situation, the decision
is the client’s and the client’s alone and should never be imputed to or imposed
upon the attorney by the Court.?

To further illustrate this point, a second example is offered. Criminal
Defendant was severely mentally ill, incompetent, and in need of both
competency restoration and mental health treatment. The Defendant, however,
did not want that treatment and would not comply with the doctors at the
forensic hospital.

The State made a motion for the client to be forcibly medicated. The criminal
defense attorney opposed the motion based on the client’s directives, as the
criminal defense attorney was ethically bound to do, pursuant to Rule 1.2 of the
Georgia Rules of Professional Conduct. The Court held a hearing on the issue in
which the criminal defense attorney’s advocacy made clear that the State had not
met their burden to force medications upon the client based on US Supreme
Court and Georgia law. 1° The judge ruled that, notwithstanding prior precedent,
since it was in the client’s best interest to take this medication and the Court

would order the client to do so.



While the criminal defense attorney may have personally agreed that it
may likely be in the client’s best interest, they explained that ethically it was the
role of a criminal defense attorney to advocate for what the client wants.

The criminal defense attorney stated that if the judge were to order
forcible medication given the state of the record, they would appeal the decision
and file for an emergency stay of the order. At that point the judge said that the
attorney was “a terrible person who was trying to keep the client sick just to win
an argument.” The Court thereafter continued berating the criminal defense
attorney in the presence of opposing counsel, an Assistant District Attorney
(ADA).! The opposing counsel remained silent while the judge yelled at and
belittled the criminal defense attorney, then, when the hearing was over, the ADA
left the courtroom without a word of comfort to the defense attorney, even
though it was clear the criminal defense attorney was visibly affected. In following
suggested judicial professionalism practices that have been published by the
Supreme Court of Ohio Commission on Professionalism, the judge should not
have held the criminal defense attorney accountable for a position taken by the
client that was beyond the criminal defense attorney’s control.!? Equally
important, the Ohio judicial professionalism aspirations clearly state that a judge
should not “chastise, correct, or question attorneys in a demeaning manner. ..
."13

Based on Georgia’s aspirational ideals, the ADA should have treated the
criminal defense attorney “in a manner consistent with his or her professional

obligations and consistent with the dignity of the search for justice.”**



As Georgia lawyers, we should always aspire to a professionalism that seeks
to offer concern for the welfare of our colleagues and strive to make our
professional association a professional friendship. This begins with being
courteous and civil in ALL communications, and especially during and after heated
moments of contested litigation.® Although A Lawyer’s Creed and the
Aspirational Statement on Professionalism were written with lawyers in mind, the
tenets of courtesy, civility and treating parties with dignity in the search for justice
should hold true for judges also. In the situation described above, if a judge is
berating an opposing counsel, consider taking these steps, as the attorney

observing the situation, to infuse professionalism in the situation:

1) asking the judge for a break and then offering words of support to the
other side such as, | understand you are simply advocating for your
client’s position —hang in there;

2) asking the judge for a break and then stating on the record before the
court that you [the attorney who is not being berated] understand that
your colleague has an ethical obligation to advocate before the court the
client’s position, and if that position is then on the record saying that both
counsel agree that the Court may move on to other matters;

No matter what is best for the client, the client gets to decide whether he
wants to subject himself to psychotropic medications, absent a proper showing by
the State or exigent circumstances.!” No criminal defense attorney makes those
decisions for a client, even if the client is profoundly ill.18

Judges and prosecutors should remain aware that a criminal defense
attorney advocates for their client and that advocacy does not always align with
the attorney’s personal feelings or beliefs. A criminal defense attorney’s personal

beliefs are irrelevant to effective advocacy. Imputing the advocacy of an attorney



to their personal beliefs is fundamentally unprofessional, unfair, and injudicious,

and lacks the professionalism to which we aspire as Georgia lawyers and judges.
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