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On Sept. 6, 2024, the Chief Justice’s 
Commission on Professionalism held a 
6-hour hybrid CLE entitled Diminished 
Capacity, Ethics and Professionalism: 
How to Effectively Advocate for and 
Communicate With Individuals With 
Diminished Capacity.1 The Diminished 
Capacity CLE brought together a multi-
practice and multi-disciplinary group of 
professionals to discuss how the legal 
profession could better serve individuals 
with diminished capacity. Commission 
member Lauren Shubow, assistant public 
defender, Office of the Public Defender, 
Atlanta Judicial Circuit, and Brenda King 
Woodard, general counsel/ethics offi-
cer, Georgia Department of Behavioral 
Health and Developmental Disabilities 
served as the program co-chairs. The day 
began with opening remarks from Kevin 
Tanner, commissioner for the Georgia 
Department of Behavioral Health and 
Developmental Disabilities (DBHDD). 
Tanner thanked Georgia attorneys for 
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The Chief Justice’s Commission on Professionalism held a CLE in September  
that brought together a multi-practice and multi-disciplinary group of 
professionals to discuss how the legal profession could better serve individuals  
with diminished capacity. 

BY KARLISE Y. GRIER
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Program Co-Chair Lauren Shubow spoke 

during the plenary session of the CLE.
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ensuring that the rights of clients with 
diminished capacity were upheld. He 
also said that attorneys have the ability 
to affect change not only in the court-
room but also in the lives of the indi-
viduals with diminished capacity. Tanner 
also assured the audience that DBHDD 
is working hard every day to improve 
services in Georgia for individuals with  
diminished capacity.

Thereafter, Shubow provided an in-
troduction to legal concepts regarding 
diminished capacity. She said that the is-
sue of diminished capacity impacted every 
area of law, and to emphasize her point 
she showed a graphic that listed 28 titles 
of O.C.G.A. that included the words com-
petency or capacity in its statutory lan-
guage. Shubow also shared statistics on 
the categories of individuals in the United 
States who might potentially meet one of 
the legal definitions of diminished capac-
ity. Shubow explained that the dictionary 
definition of diminished capacity reads: 
“Diminished capacity is a condition where 
a person may not be capable of making 
effective decisions about one’s life.” She 
also explained that diminished capacity 
can also manifest as also a loss or lack of 
competency. She continued that capacity 
can refer to your ability to decide things 
(decisional capacity) or your ability to 
take effective action (executional capac-
ity). Shubow highlighted one of the most 
important learning objectives for the CLE 
when she explained that legal incompe-
tence and legal incapacity are defined 
slightly differently constitutionally, statu-
torily and through case law, depending 
on each practice area and the person who 
might have diminished capacity. Shubow 
then told the audience that later speakers 
would give more detailed nuances about 
diminished capacity but provided a high-

level overview of some of the information 
the audience would learn throughout the 
day. Shubow cautioned attorneys that just 
because a client might make decisions that 
were eccentric, ill advised and/or against 
the client’s own interests did not neces-
sarily mean that the client had diminished 
capacity. She also encouraged attendees to 
remember that attorneys are not doctors 
and to get help from clinicians when at-
torneys needed help regarding possible 
issues of diminished capacity.

After Shubow spoke, Dr. Emile Risby, 
M.D., J.M., chief medical officer and di-
rector, Division of Hospital Services, 
Georgia Department of Behavioral Health 
and Developmental Disabilities, and Dr. 
Alan Williams, Ph.D., psychologist, Mer-
cer Medicine, presented on the topic of 

cognitive development/decline and con-
sent. Risby first discussed the role of fo-
rensic mental health professionals in legal 
proceedings. He explained that forensic 
mental health professionals conduct the 
appropriate clinical assessments, educate 
and advise attorneys, help the trier of 
fact understand the clinical issues. Risby 
also said that in Georgia, diminished ca-
pacity is not a stand-alone legal defense 
but rather a relevant consideration: 1) in 
various civil proceedings, including tes-
tamentary capacity and contract disputes; 
and 2) in criminal proceedings, as a pos-
sible mitigation factor. He then discussed 
various issues relating to consent. Risby 
asked the audience to contemplate issues 
as follows when considering questions of 
diminished capacity and consent:

Georgia Department of Behavioral Health and Developmental Disabilities (DBHDD) 
Commissioner Kevin Tanner and DBHDD General Counsel/Ethics Officer Brenda King Woodard.
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Does a person with diminished ca-
pacity have enough capacity to consent to

? (e.g., medical treatment or le-
gal counsel or signing documents, etc.)

If the person lacks the capacity to con-
sent, who can?

He concluded that the significance of
diminished capacity is based on the sever-
ity of the capacity disorder plus the spe-
cific legal circumstances.

Next, Williams shared information
with the audience regarding cognitive
development and cognitive decline. For
example, while discussing brain devel-
opment, he observed that 65% of 11- to
13-year-old individuals would admit to a
crime when questioned while only 20% of
18- to 24-year-old individuals would ad-
mit to a crime when questioned. Williams
then discussed dementia, which he defined
as a progressive deterioration of intellect,
behavior and personality due to diffuse
brain disease. He further clarified that
dementia is a symptom of disease rather
than a single disease entity. He noted that
dementia can occur at any age, but noted
it is more common among the elderly.
For example, he said dementia is preva-
lent in approximately 1-5% of 50- and
70-year-old individuals; approximately
20% of 80-year-old individuals; and ap-
proximately 50% of 90-year-old individu-
als. Williams shared red flags for which
attorneys could look, probing questions
attorney could ask and provided guidance
on when attorneys might want to seek a
consultation regarding a client’s capacity.

The audience next heard from a panel
on the term diminished capacity as it is
used in the Georgia Rules of Professional
Conduct (GRPC)—our ethics rules. The
panel, which was moderated by Professor
Suparna Malempati, Atlanta’s John Mar-
shall Law School, discussed GRPC Rule
1.14 using a series of hypothetical prob-
lems provided by commission member
Professor Patrick Longan, Mercer Uni-

versity Walter F. George School of Law,
and Susan Walker Goico, managing at-
torney, Disability Integration Project,
Atlanta Legal Aid Society, Inc. The panel
included attorneys from a variety of prac-
tice areas from around the state: Stacy E.
Reynolds, senior attorney, Senior Citizens
Law Project, Atlanta Legal Aid Society,
Inc.; Lashawn E. Mikell, CPM®, CWLS,
supervising child attorney, Fulton County
Office of the Child Attorney; Robert W.
Bush, statewide director, Elder Law Proj-
ect, Georgia Legal Services Program, Inc.;
Sandra Satchell, chief assistant public de-
fender, Dougherty Judicial Circuit.

After the ethics panel, Celeste Bates,
LCSW, behavioral health court liaison,
Office of Adult Mental Health for DB-
HDD, and Joy Bell, MPA, forensics man-
ager, Office of Adult Mental Health for
DBHDD, provided the audience with a
“LEAP” demonstration. LEAP is a com-
munication process developed by Dr.
Xavier Amador, a psychologist at Co-
lumbia University in the City of New
York, to assist families and mental health
providers in helping someone living with
mental illness recognize the signs of their
condition and seek treatment.2

Once the ethics panel and the LEAP
panel had provided foundational concepts
from both legal and clinical perspectives,
the next panel discussed professionalism.
Hon. Amanda N. Heath, judge, Superior
Court, Augusta Judicial Circuit, moder-
ated the professionalism panel. The panel
was composed of attorneys from diverse
practice areas and included Royce Sago,
owner, The Bluitt Law Firm, LLC; Dana
C. Ashford, The Ashford Law Firm, LLC;
Christopher K. Gifford, owner, Gifford
Law Firm; Rachel Gordon, Fulton County
Public Defender’s Office; Daniel A. Hiatt,
senior assistant district attorney, Griffin
Judicial Circuit. The professionalism panel
provided suggested professionalism con-
siderations that are either not addressed or
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required by the ethics rules, but that might 
assist in providing better legal outcomes 
for clients, or assist attorneys in working 
with opposing parties and counsels, the 
court, the profession and the public in 
cases involving individuals with dimin-
ished capacity. For example, Hiatt, the 
prosecutor on the panel, shared insights 
regarding professionalism in criminal law 
cases for prosecutors who do not have 
clients and who are therefore not bound 
by GRPC Rule 1.14. The panel also sug-
gested considerations for client interac-
tion during the client intake process and 
throughout the representation. The panel 
noted, for example, that an attorney could 
better identify any diminished capacity/
legal incapacitation issues if the attorney 
had more frequent interactions with a cli-
ent. In cases with minors, where children 
are still developing cognitively or in cases 
of injury where a client may be healing, 
or in probate cases, where a client may be 
mentally declining, more frequent contact 
could potentially improve the ability of the 
attorney to effectively represent their cli-
ent. The panel also discussed if, when and 
how to involve the court if an attorney 
suspected that a party, witness or a counsel 
involved in a case had diminished capacity. 

The final plenary speaker of the day 
was Dr. Matthew W. Norman, owner, 
Matthew W. Norman, MD, LLC, who 
discussed Diminished Capacities Across 
Different Contexts: A Psychiatric Per-
spective. Norman opened his presentation 
by recognizing one of his mentors and an-
other CLE speaker, Dr. Emile Risby. Nor-
man said Risby had helped to train him 
until Risby was called to active military 
duty after the 9/11 attacks on the United 
States. For his presentation, Norman used 
the terms “capacity” and “competency.” He 
said physicians are not judges; therefore, 
physicians only decide “decisional capac-
ity.” Norman defined “decisional capacity” 
as a level of functioning at which society 

is willing to accept an individual continu-
ing to make their own decisions. He em-
phasized that decisional capacity is not a 
static line. Norman also noted that courts 
and judges determine the “competency” 
of an individual. Additionally, Norman 
provided specific examples of competen-
cies that included the ability to write a will 
(testamentary capacity); make a contract 
and/or financial decisions; drive an au-
tomobile; make medical and/or health-
care decisions; or get married. He further 
observed that different transactions and 
decisions have different requirements re-
garding capacity and stated that all of the 
foregoing transactions required different 
levels of capacity, which were defined in 
the various Georgia statutes. 

After the plenary sessions, the audi-
ence (both in person and via Zoom) par-
ticipated in four breakout sessions by the 
practice areas of probate law, general civil 
practice, juvenile dependency/family law 
and juvenile delinquency/criminal law. 
The Commission staff could not have 
planned and presented the CLE without 
the assistance of the planning team who, 
in addition to the program chairs, were: 
Emma Brown-Bernstein, assistant public 
defender, Fulton County Public Defend-
er’s Office; Catherine Ellis, licensed mas-
ter social worker; Susan Walker Goico; 
Karlise Y. Grier, executive director, Chief 
Justice’s Commission on Professionalism; 
Hon. Bedelia C. Hargrove, chief judge, 
DeKalb County Probate Court; Hon. 
Sarah S. Harris, judge, Bibb County Pro-
bate Court; Dara “Chinny” Law, partner, 
Ramos & Law; Professor Pat Longan; 
Professor Suparna Malempati; Hon. Russ 
McClelland, chief judge, Forsyth County 
State Court; and Hon. Constance Rus-
sell, retired judge, Atlanta Judicial Circuit. 
In addition, on the day of the program, 
several law students and one recent law 
school graduate provided critical staff 
support for the CLE program: Shinnay 

Richards, J.D. ’24, Atlanta’s John Marshall 
Law School; Ian Diego Reyes , J.D. candi-
date ’25, Georgia State University College 
of Law; Elaina Hardwick, J.D. candidate 
’26, Atlanta’s John Marshall Law School;  
and Andrew Valladares, J.D. candidate ’26, 
Georgia State University College of Law.

Finally, I’d encourage everyone reading 
this article to consider ideas shared by one 
of the CLE’s speakers and planning team 
members. In a more light-hearted mo-
ment during his presentation, Norman 
quoted psychotherapist, Dr. Alfred Adler 
who said: “The only normal people are the 
ones you don’t know very well.” Although 
amusing, the Adler quote that Norman 
shared emphasized an important issue that 
the planning team discussed when a team 
member asked if the legal system was able 
to accommodate individuals with dimin-
ished capacity. In response to the question, 
Brown-Bernstein shared an insightful 
challenge, that I’d encourage every lawyer 
to ponder. She remarked that the legal sys-
tem has to accommodate individuals with 
diminished capacity. It is the reality of 
the system. As we learn new things about 
mental health and how to think about 
mental health, lawyers also need to change 
the court system to better accommodate 
those who need the court system. Brown-
Bernstein concluded: “Our job as lawyers 
is to help make that change.” z

Karlise Y. Grier
Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org

Endnotes
1. See, e.g., https://cjcpga.org/09-06-24_

cjcp_cle_re_diminished_capacity/.
2. See, e.g., https://namiga.org/resources/

about-mental-illness/leap-assist-
someone-accept-help/.


